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THE FAIR LABOR STANDARDS ACT 

TO EMPLOYERS, IT’S ANYTHING BUT ‘FAIR’

THE FLSA IS ABOUT TO GET A SERIOUS OVERHAUL AND IT MIGHT COST YOUR COMPANY BIG!
That's right -- you heard it here at ENA first.  As our thousands of subscribers already know, ENA has devoted several editions in the recent past to worker classification and independent contractor issues facing employers today.  Nothing is as explosive as this, though.  So, we are continuing our coverage of trending FLSA issues in the October NewsFlash, especially in view of the pending legislation in the U.S. Congress that would vastly increase the power of government agencies to investigate and penalize companies nationwide for FLSA violations, even those violations resulting from innocent mistakes and clerical errors.

The importance of this legislation cannot and should not be overlooked, especially when viewed together with recent federal class action decisions regarding ‘misclassification’. A failure to be in compliance with FLSA requirements could be financially devastating to your company not only because of government enforcement actions but also due to the quite recent, and also quite significant, increase in class action lawsuits today.
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Let’s first look at some of the recent class action activity impacting New Jersey businesses.  Just this past year, Staples Inc., the world’s largest chain of office supply stores, was ordered to pay nearly $2.5 million to 343 plaintiffs in a NJ class action alleging that the company improperly classified the plaintiff-employees as ‘managers’ in an effort to avoid paying them overtime.  The award in Stillman v. Staples, Inc. did not include attorneys fees or costs which are recoverable under the FLSA and which could easily double the company’s exposure under the award.  More significant and more problematic for businesses with multi-state operations is the fact that the Stillman verdict followed closely on the heels of a $38 million settlement Staples reached in a class action in California.

Also in NJ, there have been a number of recent FLSA wage-and-hour class actions that have had favorable results for employers at the federal appeals level. Unfortunately, this has created a conflict among these various circuit appellate courts which will need to be resolved by the U.S. Supreme Court.  In the meantime, companies across the nation face unprecedented penalties in these lawsuits.

As if multi-million dollar exposures in class actions across multiple jurisdictions aren’t enough, the recent ‘explosion’ in FLSA investigations and enforcement actions by the Dept. of Labor should serve as a wake-up call to HR professional everywhere to develop and implement a comprehensive compliance program.

As ENA alluded to above, the U.S. Congress has taken up the mantle of ‘reform’ in yet another area … proposing legislation that would greatly expand the FLSA.  There are a pair of bills, H.R. 5107 and S. 3254, that are currently sitting in committee in Congress awaiting a vote.  The bills are called the Employee Misclassification Prevention Act (EMPA).  Given the current political climate, nothing will be done on these bills until after the mid-term elections … now less than 3 weeks away.   But understand, whether Republicans wrest control or Democrats retain control, Congress will vote on these bills within the next 3-to-6 months so be prepared.  More importantly, the U.S. Department

of Labor has already 'ramped up'  its investigations and audit activity in what one could argue appears to be a coordinated approach in anticipation of EMPA's passage so as to maximize the fines and penalties to be imposed for misclassifications.
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EMPLOYEE MISCLASSIFICATION PREVENTION ACT (EMPA)
3 POINTS TO REMEMBER
1.
TIMELY AND ADEQUATE NOTICE

2.
CLEAR AND CONCISE RECORDKEEPING

3.
PROPER CLASSIFICATION CRITERIA FOR INDEPENDENT CONTRACTORS

From a business perspective, ENA believes the purpose of the EMPA would be to eliminate the practice of companies classifying workers as independent contractors rather than as employees.  
In the bills at present (remember, they are both still in committee so things may, and likely will, change before passage of a final bill) the proposed language does not suggest an ‘elimination’ of this practice, as the EMPA does not prohibit the use of properly classified independent contractors.  It does, however, prohibit the misclassification of workers as independent contractors when these workers are really employees.  For ENA, the issue here is the chilling effect that the ‘prohibition’ language will have on an already soft labor market with an official unemployment rate still hovering at 9.6%.   Remember, all companies of all sizes nationwide would be affected by the EMPA.

If adopted in its current form, it will impose upon every business organization, even those with just 1 employee, both a recordkeeping and a notice requirement.  Any company that does not provide the notice mandated by the FLSA would be subject to fines, including those companies who have properly classified their independent contractors.  
The fines and penalties, as proposed, are severe … up to $5,000 per employee per violation in each of the 3 different areas of requirement – notice, recordkeeping, and, of course, classification itself.   For good measure, apparently, the proposed legislation also seeks to impose triple damages for willful violations of minimum wage and overtime laws. 
How, again, is this ‘fair’ under the FLSA?

WHAT CAN EMPLOYERS DO RIGHT NOW? 

ASK US … WE CAN HELP YOU
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     As ENA has noted before, in New Jersey there are multiple, sometimes conflicting, employment laws that need to be interpreted and applied to the workplace.  GCs, CFOs, and HR professionals should be working together with special outside counsel to develop a compliance program that can withstand DOL scrutiny.  We can help you with these programs.

     Remember, many of these minimum wage and overtime audits are 'self-funded' investigations ... the Department of Labor is looking for violations in order to justify the audits.  Be ready for them.  If your company currently employs, or is currently hiring, contract workers, be sure to classify them correctly.  An incorrect classification, even as an innocent mistake, can result in significant fines, penalties, and back taxes.

We have the expertise to help you develop and implement the right policy for the notice, recordkeeping, and classification requirements soon to be imposed on all businesses nationwide.  Let us help you minimize your Company’s exposure to this new potential threat.
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