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CYBER-BULLYING 

IT’S NOT JUST ABOUT SCHOOLS, STUDENTS AND THE INTERNET!
 
What NJ Employers Need to Know About the 'Healthy Workplace' Bill
 
With all of the media attention given to ‘cyber-bullying’ of students in recent months, and the introduction in the New Jersey Legislature last month of a bill to strengthen the State’s existing law with an ‘Anti-Bullying Bill of Rights’, ENA thought it time to explore the issue and its impact on the New Jersey workplace.  Why?  Because not only are our classrooms the ‘workplace’ of teachers, counselors, and administrators throughout the State, they are also the ‘training ground’ for New Jersey’s future workers.
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Now before all of our subscribers in HR and In-House stop reading this Alert because you think this topic does not affect your issues right now ... think again!  What ENA found in its investigation was both surprising and provocative.  The Healthy Workplace Bill currently in the Legislature will profoundly impact the NJ work environment.  And employers across the State will have student 'cyber-bullying' to thank for it!
 
First, though, there can be no doubt that students at all levels of education, from elementary to middle school through high school and college should be free of bullying, intimidation, and harassment by other students at school  and online.  But what constitutes bullying?  Who draws the line between bullying and joking or ‘horseplay’?  And how do you enforce an anti-bullying policy across the board for fairness? 
 
The New Jersey Legislature seems to think it can answer these questions, and not just for students in New Jersey but for all workers throughout the State as well!   
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CAN NEW JERSEY LEGISLATE A 'HEALTHY' WORKPLACE?
Will a Healthy Workplace Law Help Employers or 'Coddle' Workers?
 
The Healthy Workplace Bill was re-introduced in the Legislature in early 2010 as A-673 and was referred to the State Assembly’s Labor Committee where it remains at present awaiting a Committee vote in order to move on to an Assembly floor vote.  The proposed legislation can be reviewed at www.njleg.state.nj.us by clicking on this link (or copy and paste into your browser) and inserting the Bill’s reference number, A-673, in the yellow ‘Bill Search’ box. 

This is not a New Jersey phenomenon, despite the State’s reputation as ‘worker-friendly’.  In the last few years, 12 other states have introduced proposals that would allow workers to sue their employers for bullying or offensive behavior even when the conduct doesn’t meet the standards for discrimination or infliction of emotional distress.  The reality is, the NJ Healthy Workplace Bill, if passed, will generate an endless stream of lawsuits against employers for virtually any type of perceived ‘incivility’ in the workplace.  
Until now, it has long been a bulwark of employment law jurisprudence in New Jersey that an employee does not have grounds to sue his or her employer for a “hostile” work environment, unless the hostility is based on a protected characteristic as outlined in our civil rights or anti-discrimination laws.   In other words, if the boss treats everyone equally poorly there are few if any grounds for a lawsuit.  Without a violation based on this ‘protected characteristic’, the fact that a supervisor is difficult, belligerent, rude, demanding, and even hostile and abusive is just not enough to show a violation of NJ’s civil rights and employment statutes.  The Healthy Workplace Act and its anti-bullying provisions will change all that and could completely undermine the legal framework within which companies have managed their anti-discrimination responsibilities in this State.
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Supporters of the anti-bullying movement, however, say these laws will give companies an incentive to rein in abusers rather than undermine their ability to effectively manage their workplaces.  A Zogby International poll conducted in September 2008 (the most recent information available to ENA) states that 37 percent of U.S. work​ers, or 54 million people, claim to have been bullied at work.  The language of New Jersey’s pending Healthy Work​place Act defines abusive conduct that includes “repeated infliction of verbal abuse such as the use of derogatory remarks, insults and epithets; verbal or physical conduct that a reasonable person would find threatening, intimidating or humiliating; or the gratuitous sabotage or undermining of a person’s work performance.”  In ENA’s view, this definition is so broad that it gives a worker the right to sue his boss even for valid criticism of work performance if the worker feels the criticism was derogatory or insulting.  That is an extraordinary expansion of workers rights!  The bill does, however, provide an incentive to employers to handle workplace abuse internally, giving employers an affirmative defense if they have put in place reasonable measures to prevent or correct the abuse and the worker has failed to avail himself/herself of those measures.
About the only other promising piece of legislation in the NJ bill – promising to NJ employers, that is - is the fact that it caps damages at $25,000.00 in total.  This is clearly meant to serve as a deterrent to increased litigation in our already clogged courthouses as the cap means it would cost a plaintiff more to pursue a lawsuit under the Act than they could recover if successful.  ENA envisions that the Legislature may include an amendment to the bill to divert this potential litigation to a State agency enforcement action through the NJ Dept. of Labor and Workforce Development (LWD). It is, however, unlikely in the current economic and political climate in NJ that Governor Christie would support such an expansion of government.  Nonetheless, the bill is expected to be moved out of the Labor committee to an Assembly floor vote before the end of the year, especially since its primary sponsor, Linda Greenstein (D-Plainsboro), will be moving up to the state Senate come January after having bested Republican Tom Goodwin this past November in the 14th Legislative District race.  
 
 
WHAT CAN EMPLOYERS DO RIGHT NOW? 

ASK US … WE CAN HELP YOU
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 Brian E. Curtis, Esq. and the firm of Stryker, Tams & Dill have the knowledge and expertise to help you navigate these issues and avoid fines, penalties, and potential lost revenues.  Reach out now!
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