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WHISTLEBLOWERS SOMETIMES ‘RIG’ THE GAME 

DO YOU RESPOND BY PLAYING FAIR OR CRYING FOUL?
The answer, of course, is that you and your Company need to do both.  You should continue to act in a fair manner as per your Company policy, but you cannot let the Company's rights be trampled by an employee claiming to be a whistleblower as a matter of convenience for their own self-serving purpose, especially if that employee is a high-level executive with access to and knowledge of your Company’s most important secrets … or worse, its ‘skeletons’.  

 

When confronted with such a scenario, which happens much more often at the executive level than any of us would care to admit, the best defense to what you believe to be a bogus whistleblower lawsuit rests in the various employment agreements your HR and GC departments have drafted and executed.
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A recent decision out of the federal courts in California, with implications for businesses across the country and here in New Jersey, sets very clear guidelines for General Counsel and HR Directors nationwide to follow in their hiring and termination decisions for ‘C-Level’ executive employees. 

 

The case is Biller v. Toyota Motor Corp., 2:09-cv-05429, U.S. District Court, Central District of California (Los Angeles).  Copy/paste the case name and cite into any Internet search engine - Google, Bing, Yahoo -

and you can access the Court’s decision as well as the underlying Arbitration Award.  Yes, that’s right … this dispute was resolved in arbitration!  Why?  Because Toyota was sure to include an arbitration provision in each and all of the agreements it negotiated with its executive, Biller, at the time of hire, at separation, and in the resolution of an unrelated post-employment dispute.  

 

Each of these agreements included a number of other crucial items, including confidentiality, company trade secrets and strategies, non-disclosure requirements, etc., all of which allowed Toyota to mount a successful defense against their former executive and dismantle his claims that his disclosure of confidential company information was legal and he was protected by the relevant whistleblower statute.  He was not!
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That being said, the combination of these various provisions for arbitration, confidentiality, and non-disclosure provisions in the relevant employment agreements appears to have been the key to the decision in the Toyota case.  That decision rested only on Biller’s right to disclose the confidential company information, not on the contents of that information and not on whether or not that confidential information revealed evidence of any fraud for which Biller claimed to have ‘blown the whistle’ on Toyota.

 

The point of which is to say that executing the right documents with the   right provisions at each step of the employment process from ‘talent acquisition’ through ‘separation’ and even into post-employment disputes, will save your HR department and your General Counsel a lot of headaches and, more importantly, save the Company a lot of its bottom line.  
This is what we at ENA call ‘preventative care’.  It is critically important to litigation avoidance!


Brian E. Curtis, Esq. and the firm of Stryker, Tams & Dill have the knowledge and expertise to help you navigate these issues and avoid fines, penalties, and potential lost revenues.  
Reach out now!
As you may have noticed on Page 1 of this month’s NewsFlash, the ENA team has added another New Feature – SEMINAR ALERTS – to give our clients and subscribers even more opportunities to access the insightful and valuable information we believe you and your Company need to have to be on top of the latest trends and issues affecting your business interests in New Jersey.
The materials and information disclosed in this Employment News Alert NewsFlash is for informational purposes only. It is not for the purpose of providing legal advice and does not create an attorney-client relationship between the firm of Stryker, Tams & Dill LLP and the reader, or between Brian E. Curtis, Esq. and the reader.
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SEMINAR ALERTS


 


ICLE SEMINAR - IMPACT OF RELIGION AND CULTURE IN THE WORKPLACE


Monday, April 4, 2011 - 9:00 am to 1:00 pm�Institute for Continuing Legal Education, NJ Law Center, New Brunswick NJ


 


SEMINAR -  CYBERBULLYING AND THE NJ 'HEALTHY WORKPLACE' BILL�Thursday, March 10, 2011 - 6:00 pm to 8:00 pm�The Forge Inn & Conference Center,  Woodbridge NJ


 


SEMINAR - HR POLICIES UPDATE:  ELECTRONIC MEDIA USE AND RETENTION


Thursday, February 3, 2011 - 6:00 pm to 8:00 pm 


Lincoln Development Grp., Lincoln Community Ctr, Jersey City NJ


 


SEMINAR - IMPACT OF MEDICAL MARIJUANA ON THE NJ WORKPLACE�Tuesday, January 25, 2011 - 6:00 pm to 8:00 pm�The Forge Inn & Conference Center, Woodbridge NJ
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