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 The Affordable Care Act 
It’s All In The Details
  

 The First of Our Four-Part Series This Year on the Impact of National Healthcare on the Workplace

As our clients and subscribers know, the Quarterly Edition reports on emerging technologies in society and broader issues in the law affecting employment policies and human resources management.  It focuses on how businesses can adapt to these evolving issues in the workplace while remaining competitive and profitable in the marketplace.  

It is clear that the recent federal health care legislation -- often times referred to as ‘ObamaCare’-- certainly fits the mold of a broader issue in the law, especially one with such a profound and sweeping impact on HR and employment issues in the workplace.  
The legislation, formally known as the Patient Protection and Affordable Care Act (“Affordable Care Act”), is deserving of our attention as it includes a number of interesting provisions that seem to have escaped any real media scrutiny.  We’re not talking about ‘death panels’ or other such political rhetoric … you all know that we at ENA always strive to leave the ‘politics’ to the politicians and the pundits, it’s just not our style. 

It is our style, however, that the Quarterly present in its Winter edition the ‘theme’ for this year’s publication series, much as ENA has done in years past including our 2010 series, ‘NETWorkplace – The Impact of Social Media on the Job’.  
For 2011, our theme will be 
“The Affordable Care Act – It’s All in the Details’.  
Candidly, ENA has found a few provisions in the Act that cause us some concern.  With this in mind, Mr. Curtis and the ENA team will be presenting this four-part series over the course of the next year detailing some of the lesser-known aspects of the law that portend some significant effects on workplaces across the nation.  In view of the split decisions coming out of the federal courts as to the constitutionality of the law, it is likely that the Affordable Care Act will remain at the forefront of HR and employment policy issues for the foreseeable future.
We will start the 2011 series with a focus on a little-known provision in the Act that amended the Fair Labor Standards Act (“FLSA”).  The provision creates a federal mandate to employers nation-wide to provide their female non-exempt employees with break-time and a private area to nurse/breastfeed and pump breast milk while at work.  As Nancy Leppink, Deputy Administrator of the DOL’s Wage and Hour Division noted recently, “my objective is to make the rights under this new law accessible to as many working moms as possible.  It is one of the biggest work-life initiatives since the Family and Medical Leave Act of 1993.”   There is an enormous and urgent push on by the DOL to integrate this mandate into every workplace in America, regardless of the outcome in the courts of the Act itself.  

Though a laudable goal for employers and workers alike, and one that ENA readily endorses, the process to achieve that goal needs to be better managed, and better communicated, by the DOL. Many ENA clients and subscribers have told us that they were completely unaware of these new requirements and have, effectively, been in violation of the law since its passage. 
From a business perspective, at least in terms of worker productivity, it may be viewed as problematic that the Act amended the FLSA to require employers to provide reasonable break time for a non-exempt employee to express breast milk for her nursing child for up to one (1) year after the child’s birth each time such employee has need to express the milk, and to provide a place, other than a bathroom, that is shielded from view and free from intrusion from coworkers and the public, which may be used by an employee to express breast milk.
Again, ENA absolutely believes the Act serves an important goal, but questions the means by which the law requires companies to try to achieve that goal.  The language of the statute itself individualizes the manner in which companies must enforce their policies in response to very broad legal requirements.  It is up to the employee to decide when she needs to express milk … she now dictates Company policy, at least in this regard.  There is an inherent contradiction in using a broad generalized government mandate to impose policies on the business community that necessitate specific individualized responses.  

Nonetheless, the Affordable Care Act is the law of the land for now.  To provide our clients and subscribers with some definitive guidance on this issue, ENA has included below the US Dept. of Labor’s Wage and Hour Division Fact Sheet #73 “Break Time for Nursing Mothers under the FLSA”.
Fact Sheet #73: Break Time for Nursing Mothers under the FLSA 

This fact sheet provides general information on the break time requirement for nursing mothers in the Patient Protection and Affordable Care Act (“PPACA”), which took effect when the PPACA was signed into law on March 23, 2010 (P.L. 111-148).  This law amended Section 7 of the Fair Labor Standards Act (FLSA). 

General Requirements 
Employers are required to provide “reasonable break time for an employee to express breast milk for her nursing child for 1 year after the child’s birth each time such employee has need to express the milk.”  Employers are also required to provide “a place, other than a bathroom, that is shielded from view and free from intrusion from coworkers and the public, which may be used by an employee to express breast milk.” 

The FLSA requirement of break time for nursing mothers to express breast milk does not preempt State laws that provide greater protections to employees (for example, providing compensated break time, providing break time for exempt employees, or providing break time beyond 1 year after the child’s birth).  

Time and Location of Breaks 
Employers are required to provide a reasonable amount of break time to express milk as frequently as needed by the nursing mother.  The frequency of breaks needed to express milk as well as the duration of each break will likely vary. 

A bathroom, even if private, is not a permissible location under the Act.  The location provided must be functional as a space for expressing breast milk.  If the space is not dedicated to the nursing mother’s use, it must be available when needed in order to meet the statutory requirement.  A space temporarily created or converted into a space for expressing milk or made available when needed by the nursing mother is sufficient provided that the space is shielded from view, and free from any intrusion from co-workers and the public.  

Coverage and Compensation 
Only employees who are not exempt from section 7, which includes the FLSA’s overtime pay requirements, are entitled to breaks to express milk. While employers are not required under the FLSA to provide breaks to nursing mothers who are exempt from the requirements of Section 7, they may be obligated to provide such breaks under State laws. 

Employers with fewer than 50 employees are not subject to the FLSA break time requirement if compliance with the provision would impose an undue hardship.  Whether compliance would be an undue hardship is determined by looking at the difficulty or expense of compliance for a specific employer in comparison to the size, financial resources, nature, and structure of the employer’s business.  All employees who work for the covered employer, regardless of work site, are counted when determining whether this exemption may apply. 

Employers are not required under the FLSA to compensate nursing mothers for breaks taken for the purpose of expressing milk.  However, where employers already provide compensated breaks, an employee who uses that break time to express milk must be compensated in the same way that other employees are compensated for break time.  In addition, the FLSA’s general requirement that the employee must be completely relieved from duty or else the time must be compensated as work time applies. 
___________________________________________________________________

Remember, you can also view each publication of ENA’s Quarterly Edition and its Monthly NewsFlash in the ENA Newsletter Archives at  www.employmentnewsalert.com  and at  www.strykertams.com  just click on either address -- or copy and paste them into your browser -- and you can instantly gain access to a wealth of insightful information on employment and human resources issues affecting businesses in New Jersey.  
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NEW BREASTFEEDING LAW 


FOR THE WORKPLACE


________________


 


FEDERAL MANDATE


   


Some basic parameters of the new breastfeeding law have already been set out:





   


1.   Nursing spaces must be located in  someplace other than a bathroom. 


 


2.    Women will be allowed to nurse for up to one year. 


 


3.    Employers would have      to provide a “reasonable”   amount of time for actual breastfeeding, potentially an average of 15 to 20 minutes per pumping session. 


 


4.   Employers are not    obligated to pay women for the breastfeeding breaks. 


 


5.     Employer with fewer than 50 employees can be exempted if they can establish that it will cause an undue hardship.


 





























Institute for Continuing Legal Education





The NJ Compassionate Use Act:


The New Medical Marijuana Law and Its Impact on Human Resource Policies and Employment Issues in New Jersey





Come hear Brian Curtis speak about what HR professionals, managers, and employment lawyers can expect from this new law.





Tuesday, December 14, 2010


9:00 am to 1:00 pm


Sheraton Hotel & Conference Center


Raritan Center, Edison, NJ 
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