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ARE SMOKERS DRAWING THEIR LAST BREATH AT WORK?
Anti-Smoking Policies in New Jersey
 

Within the last few weeks, Mr. Curtis and the ENA team have experienced somewhat of a surge in client and subscriber inquiries concerning workplace smoking policies. 

 

The increased interest in these policies by our New Jersey clientele may be related in part to the recent media exposure generated by New York’s City Council passing an ordinance earlier this month banning smoking in all outdoor areas in city parks, beaches, and public plazas -- the ordinance was signed into law by Mayor Bloomberg last Tuesday, February 22 and is set to take effect in about 90 days.  Or, this surge in interest may simply be a response to a heightened awareness by management that smoking policies deserve further attention as part of a more comprehensive approach to addressing a multitude of HR policy issues in the workplace, including health benefits, sick leave, and absenteeism.
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Whatever the reasons may be, the extra attention that these workplace smoking policies are now garnering has, in turn, piqued our curiosity.  As many ENA subscribers in the legal and HR professions here in New Jersey already know, employers in this state are subject to a number of wide-ranging employment laws and regulations.  In the context of workplace smoking policies, there are 2 specific statutes that require employers to carefully consider their application in restricting employees from ‘lighting up’ at work.

 

The New Jersey Smoking Act, at N.J.S.A. 26:3D-23 et seq., provides the right of a non-smoker to breathe clear air and applies to employers with 50 or more workers.  The Workers' Protections Act, at N.J.S.A. 34:6B-1 et seq., precludes employers from refusing to hire; from terminating; or from otherwise discriminating against an employee/prospective hire because that individual smokes.  The statute protects non-smokers as well, meaning an employment decision in NJ cannot be based solely on an individual’s ‘smoking’ status. 

 

Until recently, most workplace smoking policies did not impose an outright ban on smoking in the workplace but instead focused on restricting employees to designated areas outside of the building and away from entrances.  What ENA has seen of late across the country is an expansion of these policies to such a degree that many of them now carry disciplinary penalties, including termination, for employees who violate them.  
Here in NJ, the 2 statutes noted above will prevent most employers in the State from implementing such extensive measures in their respective smoking policies.  However, it should be noted that some employers could be exempt from the Workers' Protections Act if they can show a rational basis for their hiring and/or termination decisions which is reasonably related to the employment.  As examples, hospitals and health care facilities could be exempt from the Act for obvious reasons -- patient care and safety.  
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The issue of whether an employer can impose on its workers a complete ban on smoking, not just in the workplace but everywhere, is more complex than many people initially realize.  In essence, a complete ban on smoking restricts the employees’ choice to smoke off-site, at home, and ‘off the clock’.  Putting aside the arguments on both sides of where to ‘draw the line’ on employers’ control over their employees private lives outside of work and of whether worker productivity suffers because of smoke breaks and time off for smoking-related illnesses, it would still be prudent for NJ employers to tread carefully in drafting and implementing their workplace smoking policies. 

 

In NJ, despite our smoker's rights laws, a policy can be crafted that espouses a complete ban on smoking and encompasses disciplinary penalties for violators, but it can only be done with great care and only if the employer is one that is comfortable that it can rationally and reasonably relate its hiring and/or termination decisions to the Company’s employment requirements. 

 

For unionized employers, the collective bargaining agreement must also be considered.  In a recent 2010 report by the Personnel Policy Service, a U.S. human resources and employment research organization, it was noted that the National Labor Relations Board ("NLRB") determined that work rules affecting smoking in the workplace are mandatory subjects of bargaining.  An employer must bargain with the union before implementing smoking restrictions unless the union has expressly waived its right to bargain over the issue.  See Hi-Tech Cable Corp., 309 N.L.R.B. 3 (1992), aff'd, 25 F.3d 1044 (5th Cir. 1994).

 

One final caveat … employers must also be aware of the potential that an employment decision based on an individual’s ‘smoking’ status may be viewed by that individual as a pretext for discrimination if that individual possesses a characteristic -- such as age, race, gender, etc. -- that is protected under NJ's anti-discrimination laws.  Take note, enforcement of your Company's smoking policy could result in a lawsuit for a whole host of other reasons.

 

If you need more information and guidance on how best to draft and implement a smoking policy in your workplace, reach out to Mr. Curtis and the ENA team now.  We can help!


Brian E. Curtis, Esq. and the firm of Stryker, Tams & Dill have the knowledge and expertise to help you navigate these issues and avoid fines, penalties, and potential lost revenues.  
Reach out now!
As you may have noticed on Page 1 of this month’s NewsFlash, the ENA team has added another New Feature – SEMINAR ALERTS – to give our clients and subscribers even more opportunities to access the insightful and valuable information we believe you and your Company need to have to be on top of the latest trends and issues affecting your business interests in New Jersey.
The materials and information disclosed in this Employment News Alert NewsFlash is for informational purposes only. It is not for the purpose of providing legal advice and does not create an attorney-client relationship between the firm of Stryker, Tams & Dill LLP and the reader, or between Brian E. Curtis, Esq. and the reader.
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SEMINAR ALERTS


 





ICLE SEMINAR - IMPACT OF RELIGION AND CULTURE ON THE WORKPLACE


Monday, April 4, 2011 - 9:00 am to 1:00 pm�Institute for Continuing Legal Education, NJ Law Center 


New Brunswick NJ





 


SEMINAR -  CYBERBULLYING AND THE NJ 'HEALTHY WORKPLACE' BILL�Thursday, March 10, 2011 - 6:00 pm to 8:00 pm�The Forge Inn & Conference Center  


Woodbridge NJ
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